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STATE OF NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE 

                                                                                               SUPERIOR COURT DIVISION 

COUNTY OF WAKE                                                                        95 CVS 1158 

 

HOKE COUNTY BOARD OF 

EDUCATION, et al., 

 

Plaintiffs, 

 

and 

 

CHARLOTTE-MECKLENBURG BOARD OF 

EDUCATION, 

 

Plaintiff-Intervenors, 

 

and 

 

RAFAEL PENN, et al..  

                        Plaintiff-Intervenors, 

 

and 

 

v. 

 

STATE OF NORTH CAROLINA, et al., 

Defendants, 

 

and 

 

CHARLOTTE-MECKLENBURG BOARD OF 

EDUCATION, 

 

Realigned Defendant. 
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PENN-INTERVENORS’ 

RESPONSE TO STATE 

DEFENDANTS’ FIRST 

REPORTS ON PROGRESS ON 

COMPREHENSIVE 

REMEDIAL PLAN 

Penn-Intervenors submit to the Court this response to the two recent progress reports 

submitted separately to the Court by the State of North Carolina and the North Carolina State 

Board of Education (collectively, “State Defendants”) on August 6, 2021. Under this Court’s 

Order on the Comprehensive Remedial Plan signed on June 11, 2021 (“Order on CRP”), the 

State Defendants were ordered, in part, “to seek[] and secur[e] such funding and resources as 

needed and required to implement in a sustainable manner the programs and policies set forth in 

the Comprehensive Remedial Plan” (“CRP” or “Leandro Plan”). The State of North Carolina did 

“seek” resources that would help ensure implementation of the CRP by submitting a budget to 

the General Assembly that would cover the cost of the CRP for years two (2021-22) and three 

(2022-23). However, the State Defendants have not “secured” the funding and resources required 
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under the Order on CRP. The General Assembly has failed to act and the current operating 

budget of the State will not cover the costs of fully implementing the CRP.  

Indeed, as the two reports reflect, despite significant, existing State resources to meet the 

demands of the CRP and a reasonable budget proposed by Governor Cooper that would fully 

cover the expected cost of implementing the CRP in FY 2022 and FY 2023, the State Defendants 

have fallen woefully short of securing the resources and funds necessary to carry out their 

current obligations owed to North Carolina school children and school districts under the CRP. 

The General Assembly is not expected to ensure compliance as both the House and Senate’s 

proposed budgets fall far short. Undoubtedly, the State’s most aggrieved students and schools 

will continue to be deprived of the essential educational opportunities needed to access a sound 

basic education as ordered nearly two decades ago in Hoke County Board of Education v. State 

of North Carolina, 358 N.C. 605, 599 S.E.2d 365 (2004).   

Below, Penn-Intervenors summarize for the Court the substantial shortcomings noted in 

both state reports and highlight how specific failings will negatively impact the learning and 

education of North Carolina’s most marginalized students. Penn-Intervenors also share an 

analysis of the House and Senate proposed budgets against the Leandro Plan’s budget listed in 

the CRP’s appendix, demonstrating significant budget deficiencies. Finally, Penn-Intervenors 

respectfully urge the Court to begin to examine its judicial powers to enforce the Court’s orders 

against State Defendants as there is little hope that the constitutional deficiencies will be 

remedied anytime soon. The children of North Carolina have a fundamental right to have the 

opportunity to receive a sound basic education (Leandro v. State of North Carolina, 346 N.C. 

336, 488 S.E.2d 249 (1997)) and can wait no longer.  

I. State Defendants’ Reports Demonstrate Substantial Noncompliance with the 

Comprehensive Remedial Plan for FY 2022 

According to State Defendants’ two progress reports, the State is not expected to meet the 

vast majority of its obligations to provide a sound basic education to the children of North 

Carolina in 2021-22 (Year 2). The table submitted by the State of North Carolina, for example, 

identifies forty-six (46) separate obligations under the CRP for which further legislative action is 

pending, forty-three of which have no funding allocated to date. Together, the reports submitted 

by State Defendants show that presently, the State has failed to comply with at least 65% 

(62/96) of its obligations under the CRP.1 

The pandemic has only heightened the imminent need for State Defendants to meet the 

constitutional obligations owed to North Carolina’s most afflicted students. After a year of 

                                                           
1 This estimate is based on accepting at face-value the admissions and statements in the respective progress reports 

submitted by the State of North Carolina and the State Board of Education. However, a preliminary analysis of the 

actions taken by the State Board reveals apparent failures to fully comply with the terms of the CRP, including 

reliance on one-time federal funds (see, e.g., State Board Report at 17, noting nonrecurring federal ESSER funds 

could possibly be accessed through an application process for professional development; id. at 25, noting federal 

CARES Act funds to be used to provide supports to low-performing schools and districts; id. at 31, noting federal 

COVID funding to provide short-term recruitment and retention strategies and professional development); and 

failure to fully comply with the CRP provisions (see, e.g., State Board Report at 11, noting bill signed by Governor 

to create a permanent Advance Teaching Roles program, but also noting the lack of funding needed to monitor, 

evaluate and support the pilots and programs; id.at 22, noting the implementation of aligning grade level 

expectations and college- and career-ready expectations must await finalization of the innovative assessment 

identified in IV.B.ii.1 of the CRP).   
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23. Id.  The Senate proposed tax cuts amounting to $690 million in 2021-22 and $1.9 billion in 

2022-23 indicate a flagrant disregard for the State’s constitutional obligation to North Carolina 

students. The House does not fare much better, proposing $300.5 million (or approximately 

48%) for 2021-22 and $314.4 million (or approximately 32%) for 2022-23. See Appendix A at 

2.2       

Appendix A provides a more global picture of the State Defendants’ failure to uphold its 

constitutional obligations. These figures show sharp divestments in the State’s educational 

system, including no funds allocated under either budget for 2021-22 (Year 2) or 2022-23 (Year 

3) that would otherwise provide critical supports for at-risk students such as: 

• comprehensive induction services for beginning teachers in low performing, high 

poverty schools (compare CRP’s $2.2 million cost for Year 2 and $5 million for Year 

3) (Appendix A at 1); 

• costs of National Board certification for educators in high need, low-performing 

schools (compare CRP’s $1.9 million cost for Year 2 and Year 3 (Appendix A at 1)  

• critical supports for children with disabilities that could result from increasing 

supplemental funding to more adequate levels and removing the funding cap 

(compare CRP’s $40 million cost for Year 2 and $70 million for Year 3); (Appendix 

A at 1) 

• ensuring greater access to key programs for at-risk students by combining the DSSF 

and at-risk allotments for all economically disadvantaged students (compare CRP’s 

$35 million cost for Year 2 and $70 million for Year 3) (Appendix A at 1) 

• assisting English learner students by eliminating the funding cap, simplifying the 

formula and increasing funding to more adequate levels (compare CRP’s $10 million 

for Year 2 and $20 million for Year 3) (Appendix A at 1) 

 

III. In light of State Defendants’ failure to comply substantially with the 

Comprehensive Remedial Plan and the resulting, continuing harm cast upon 

North Carolina’s school children, Penn-Intervenors respectfully urge the 

Court to begin examining lawful ways to ensure compliance.  

The State Defendants’ dereliction of their constitutional duties will undoubtedly and yet 

again delay delivery of the requisite educational opportunities to North Carolina’s school 

children--  especially marginalized students of color and other at-risk students-- to access a sound 

basic education. For nearly two decades, schoolchildren and school districts have sought relief in 

this Court. As this Court noted in the CRP, based on its findings: 

                                                           
2 These projected figures were compiled by Kris Nordstrom, Senior Policy Analyst with the North 

Carolina Justice Center, and published in a blog. See Kris Nordstrom, House budget writers adopt the 

extreme view that NC constitution is optional,” NC Policy Watch, The Progressive Pulse (Aug. 6. 2021) 

available at 2021-08-09 HouseBudgetAnalysis.xlsx (ncpolicywatch.org). The figures exclude certain 

federal funds as the Court and the Parties have acknowledged that the State Defendants should not rely 

upon federal funds to carry out their constitutional obligations. See, e.g., June 7, 2021 Order on 

Comprehensive Remedial Plan at 4 (noting that “the Parties recognized these [COVID-19 federal] funds 

are not intended to address the historical and unmet needs of children who are being denied the 

opportunity for a sound basic education.”).  






