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INTRODUCTION!

Shortly after Governor Cooper was elected in 2016, the General
Assembly enacted legislation taking away the Governor’s executive power to
appoint and supervise the state and county boards of elections. Governor
Cooper challenged the legislation and the Supreme Court struck it down as
unconstitutional. See Cooper v. Berger, 370 N.C. 392, 395400, 422, 809
S.E.2d 98, 100-02, 116 (2018).

Undeterred, but recognizing that taking away the Governor’s executive
power would require a constitutional amendment, the General Assembly
proposed one to the voters seven months later. See N.C. Sess. Law 2018-133
(App. 9-10). Like the legislation that the Supreme Court struck down, the
proposed constitutional amendment would have taken away the Governor’s
executive power to supervise the state and county boards of elections.

In the Fall of 2018, with the proposed constitutional amendment on the
ballot, the five living former Governors joined together to speak in opposition
to the proposed amendment. The former Governors took their message

directly to the people of North Carolina through public appearances,

1 No one other than the former Governors and the undersigned counsel
wrote any part of this brief or contributed any money to support the
preparation of this brief, which was prepared pro bono. See N.C. R. App. P.
28.1(b)(3)(c).
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television programs, and print media, sharing why it was so critically
1important that the people reject the attempt to ratify the proposed
amendment as a part of their Constitution.

The former Governors were well-positioned to offer their insights on the
matter. Their unique, shared experience as our State’s Chief Executive gave
them a deep understanding of how North Carolina’s longstanding separation-
of-powers guarantee works in the real world. As that experience showed, the
General Assembly’s proposed amendment would not only have eroded the
Constitution’s separation-of-powers guarantee, but it would also have
1mpeded the proper functioning of good government where the people of
North Carolina perhaps need it the most: in the executive-branch agency
charged with ensuring that our elections are lawful and accurate.

The people of North Carolina agreed. At the ballot box in November
2018, they overwhelmingly rejected the General Assembly’s proposed
constitutional amendment by a vote of 62% to 38%, voting “NO” in 88 out of

100 counties.?

2 11/06/2018 Official General Election Results — Statewide, Bipartisan
Board of Ethics & Elections, Historical Election Results Data, State Board of
Elections,

https://er.ncsbe.gov/contest_details.html?election _dt=11/06/2018&county_i1d=
O&contest_1d=1422.



https://er.ncsbe.gov/contest_details.html?election_dt=11/06/2018&county_id=0&contest_id=1422
https://er.ncsbe.gov/contest_details.html?election_dt=11/06/2018&county_id=0&contest_id=1422
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Despite all this, the General Assembly has now tried again. This time,
even after acknowledging that they would need a constitutional amendment
like the one the people overwhelmingly rejected in 2018, the General
Assembly in Senate Bill 749 has tried to achieve that result through mere
legislation (yet again). See Cooper, 370 N.C. at 418, 809 S.E.2d at 114. And
so again, the former Governors have united, this time to urge the Court to
preserve North Carolina’s separation-of-powers guarantee and affirm the
three-judge panel’s unanimous decision striking down the law.

To be clear, the former Governors strongly agree with Governor Cooper
that the three-judge panel in this case got it exactly right. The Supreme
Court has already held that this legislation did not present a “political
question” insulated from judicial review and, furthermore, that it violated the
Constitution “impermissibly, facially, and beyond a reasonable doubt.” Id. at
418-22, 809 S.E.2d at 114-16. Thus, the only two questions before the Court
in this case were definitively answered by controlling precedent from a mere
six years ago. Against that backdrop, the General Assembly’s passage of
Senate Bill 749 is about as “stark” and “blatant” an attempt to violate the
Constitution as North Carolina has seen in some time. (R p 128).

Likewise, the arguments that the General Assembly is attempting to
make in this case are similarly extreme. The General Assembly’s lead

argument is that the political-question doctrine can nullify an express
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constitutional limitation on the General Assembly (the Constitution’s
separation-of-powers mandate) that has been in place since the founding of
our State. That kind of extreme suggestion has no place in our State’s
jurisprudence. See, e.g., Leandro v. State, 346 N.C. 336, 345, 488 S.E.2d 249,
253 (1997) (“It has long been understood that it is the duty of the courts to
determine the meaning of the requirements of our Constitution.”).

But beyond the damage that Senate Bill 749 would do to our
Constitution, it suffers from a more basic flaw: Not only is it
unconstitutional, but it also lacks any legitimate justification for its
enactment—a “solution without a problem” that reveals its true motive. As
described below, there is no legitimate justification—nor has the General
Assembly identified one—for eliminating the Governor’s executive power to
appoint and supervise the Board of Elections. In short, there is no problem in
need of a solution here. Rather, for nearly 125 years, the Board of Elections
has faithfully ensured that our elections are lawful and accurate.

Moreover, and ironically, the General Assembly’s “solution” to the non-
existent problem actually creates a significant problem. Under Senate Bill
749, the state and county boards of elections would have an even number of
members, virtually guaranteeing deadlocked votes, including on whether to

certify election results—a situation where North Carolinians’ long-awaited
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end to each November election could unnecessarily extend into the holidays
and beyond.

With these practical realities in mind, this brief focuses on the fact that
Senate Bill 749 was not driven by any actual need to solve a real-world
problem. Instead, it was driven by the General Assembly’s continued
campaign to seize the Governor’s constitutional powers. In focusing on that
1ssue, the former Governors seek to show the Court that Senate Bill 749
should be viewed as what it really is: the General Assembly’s latest

unconstitutional power grab.

NATURE OF AMICTI’S INTEREST

The five living former Governors of North Carolina have a strong
interest in this case: their interest in preserving the executive power, status,
and dignity that the Constitution confers on the Office of the Governor.

Other than Governor Cooper, they are the only five living individuals
who have been entrusted with the State’s executive power. See N.C. Const.
art. III, § 1. That unique, shared experience has given the former Governors
a deep understanding of how the Constitution’s separation-of-powers
guarantee works in the real world. Based on that experience, the former
Governors seek to share their perspective that not only is Senate Bill 749

unconstitutional, but it also lacks any legitimate justification.
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Although the former Governors’ affiliation is bipartisan (two
Republican and three Democratic former Governors), their interest is
nonpartisan. This case, after all, is not about partisan politics. It is about
the separation of powers—a bedrock constitutional principle as old as the
State of North Carolina itself. That foundational principle transcends
politics.

Embracing that foundational principle, the former Governors ask the

Court to affirm the three-judge panel’s unanimous decision invalidating

Senate Bill 749.

ARGUMENT

I. With no legitimate justification for its enactment, Senate Bill
749 reveals itself as the General Assembly’s latest attempt to
seize the Governor’s constitutionally conferred executive
power.

A. There is no legitimate justification—nor has the General

Assembly identified one—for eliminating the Governor’s
power to appoint and supervise the Board of Elections.

For nearly 125 years, the Governor has appointed the members of the
State Board of Elections. Beginning in 1901, the Board was constituted as a
five-member entity, with no more than three members from the same
political party and any vacancies to be filled by the Governor. See N.C. Pub.

L. No. 89-1901, § 5 (App. 1-4). That structure has remained to this day—at
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least until Senate Bill 749 attempted to take away the Governor’s executive
power of appointment and supervision.

Had it not been enjoined by the three-judge panel, Senate Bill 749
would have eliminated the Governor’s executive power to appoint and
supervise the State Board of Elections and the 100 county boards of elections,
and it would have transferred that executive power to the General
Assembly—in some cases, to the Speaker of the House or Senate President
Pro Tempore individually. See N.C. Sess. Law 2023-139 (App. 11-27). It
would also have created gridlock by design: a State Board of Elections and
county boards of elections with an even number of members, virtually
guaranteeing deadlocked votes. See id.

As justification for such a radical restructuring, one might think that if
the Board of Elections had actually failed to administer lawful and accurate
elections in North Carolina over the course of almost 125 years, the General
Assembly would be quick to cite to those instances. But that is not the case.

Even with a 125-year retrospective, the General Assembly is
apparently unable to identify a single instance where the Board failed to
administer a lawful and accurate election. In its submissions before the
Superior Court and its brief to this Court, nowhere has the General Assembly
pointed to a shred of evidence suggesting that the Board of Elections has

failed to perform its duties, much less that the Governor’s exercise of
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executive power to appoint and supervise the Board warrants the gridlock-by-
design “solution” proposed in Senate Bill 749.

In its brief, the General Assembly says that it is entitled “to question
and try different solutions.” Leg. Defs.” Br. p. 22. But conspicuously missing
from that statement about “solutions” is an identification of a legitimate
problem.? And the absence of any legitimate problem only proves the point:
Senate Bill 749 is not legislation that is designed to solve a real problem.
Instead, it is the General Assembly’s latest attempt at a power grab.

The reality, as described below, is that not only is the State Board of
Elections not in need of a “solution” for a nonexistent problem, but the
opposite is true. For nearly 125 years, our Board of Elections, with its
members appointed and supervised by the Governor, has faithfully ensured

time and time again that our elections are lawful and accurate.*

3 The closest the General Assembly gets is talking in generalities—
“minimiz[ing] political heavy handedness,” “insulat[ing] the elections boards
from political influence, [and] promot[ing] compromise rather than
polarity’—but without citing to a single, actual example of where any of this

actually occurred. See Leg. Defs.” Br. pp. 4-5.

4 The same is true for North Carolina’s county boards of elections. Those
five-member boards are appointed by the Governor, who appoints the chair,
and by the State Board of Elections, which appoints the other four members
(two from each party).



B. For nearly 125 years, the Board of Elections has faithfully
ensured that our elections are lawful and accurate.

Since the Board’s creation in 1901, twenty-five Governors have
appointed and supervised its members.? Over the course of these nearly 125
years, the Board of Elections has faithfully ensured lawful and accurate
elections for North Carolina’s voters, even when the election outcome might
not have been what the Governor desired.

North Carolina’s history is replete with these examples, and many of
them are recent enough to remember quite well. Many of them are also those
that the former Governors experienced firsthand.

Perhaps most notably, in 2016 the Board of Elections (appointed and
supervised by Governor McCrory) administered the closest gubernatorial
election in state history.® Demonstrating the Board’s ability to function in

even the most heightened of political atmospheres, the Board concluded that

5 The Board was briefly placed under the Department of the Secretary of
State in 1971, but that legislation was repealed in 1973. See N.C. Sess. Law
1971-864, § 4(5) (repealed 1973) (App. 5-7); N.C. Sess. Law 1973-1409 (App.
8). The General Assembly also enacted legislation altering the Board in late
2016 and early 2017 that was struck down as unconstitutional. See Cooper,
370 N.C. at 395, 422, 809 S.E.2d at 100, 116.

6 Jonah Kaplan & Heather Waliga, State Board Orders Recount of 94,000
Durham County Votes, ABC News 11 (Dec. 1, 2016, 8:33 AM),
https://web.archive.org/web/20161201201500/http:/abcl1.com/politics/state-
board-orders-recount-of-94000-durham-county-votes/1631935/.



https://web.archive.org/web/20161201201500/http:/abc11.com/politics/state-board-orders-recount-of-94000-durham-county-votes/1631935/
https://web.archive.org/web/20161201201500/http:/abc11.com/politics/state-board-orders-recount-of-94000-durham-county-votes/1631935/
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although ordering a recount could “ease concerns among the population,” it
would “very likely not change the result” that Governor Cooper had won.”
Five days later, Governor McCrory conceded the election, urging North
Carolinians to “celebrate our democratic process” and “respect what [he saw]
to be the ultimate outcome”—a result certified by a Board of Elections that
Governor McCrory appointed and supervised.8

Likewise, the Board’s successful administration of elections involving
political party transitions in the Governor’s Office has been characteristic of
the Board throughout the last several decades. In 1984, the Board of
Elections (appointed and supervised by Governor Hunt) administered the
election and certified Governor Martin’s victory that year. In 1992, the Board
of Elections (appointed and supervised by Governor Martin) administered the
election and certified Governor Hunt’s victory that year. And in 2012, the

Board of Elections (appointed and supervised by Governor Perdue, who had

7 Official Meeting Minutes, State Board of Elections (Nov. 30, 2016),
https://s3.amazonaws.com/dl.ncsbe.gov/State Board Meeting Docs/2016-11-
30/sbe _minutes 2016-11-30.pdf.

8 Office of Governor Pat McCrory, Governor McCrory Statement on 2016
Election Results, YouTube (Dec. 5, 2016),
https://www.youtube.com/watch?v=ecvNSmAZs Hc; see also Danielle
Battaglia, Former NC Gov. Pat McCrory Launches Group to Boost
Confidence in Elections, The News & Observer (Oct. 14, 2024, 8:44 PM),
https://www.newsobserver.com/news/politics-
government/election/article293963109.html.



https://s3.amazonaws.com/dl.ncsbe.gov/State_Board_Meeting_Docs/2016-11-30/sbe_minutes_2016-11-30.pdf
https://s3.amazonaws.com/dl.ncsbe.gov/State_Board_Meeting_Docs/2016-11-30/sbe_minutes_2016-11-30.pdf
https://www.youtube.com/watch?v=cvNSmAZs_Hc
https://www.newsobserver.com/news/politics-government/election/article293963109.html
https://www.newsobserver.com/news/politics-government/election/article293963109.html
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defeated Governor McCrory in 2008) administered the election and certified
Governor McCrory’s victory that year.

Even more recently, the Board of Elections showed itself once again to
be adept at administering lawful and accurate elections regardless of whether
the outcome might disappoint the Governor who appointed and supervised
the Board at that time. In 2020, the Board of Elections (appointed and
supervised by Governor Cooper) administered the election in which Chief
Justice Paul Newby defeated then-Chief Justice Cheri Beasley—a race that
was decided by approximately 400 votes.? Despite the heavily contested
election, both candidates praised the work of the Board of Elections in
administering the election lawfully and accurately. Chief Justice Newby
specifically thanked the “county boards of elections for their tireless work” in
“faithfully and diligently appl[ying] the direction they received through the
election, the recount, and the second recount.”9 Similarly, then-Chief Justice

Beasley offered her “deepest thanks to the dedicated Board of Elections

9 Press Release, State Board of Elections, State Board Certifies Supreme
Court Contest, Removes County Board Member During Final Meeting of
2020 (Dec. 18, 2020), https://www.ncsbe.gov/news/press-
releases/2020/12/18/state-board-certifies-supreme-court-contest-removes-
county-board-member-during-final-meeting-2020.

10 Chief Justice Paul Newby, Facebook (Dec. 12, 2020),
https://[www.facebook.com/JusticePaulNewby/posts/pfbid035W8E9Stom1yQ6
mAP1DQ8FiHBFVKS8sfdxQ5DTsLcuoWztfGt8Jipt TNgGUSAYsFpGl.
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https://www.ncsbe.gov/news/press-releases/2020/12/18/state-board-certifies-supreme-court-contest-removes-county-board-member-during-final-meeting-2020
https://www.facebook.com/JusticePaulNewby/posts/pfbid035W8E9Stom1yQ6mAP1DQ8FiHBFVK8sfdxQ5DTsLcuoWztfGt8Jjpt7NqGUSAYsFpGl
https://www.facebook.com/JusticePaulNewby/posts/pfbid035W8E9Stom1yQ6mAP1DQ8FiHBFVK8sfdxQ5DTsLcuoWztfGt8Jjpt7NqGUSAYsFpGl
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officials” who “worked tirelessly to protect and reaffirm the integrity of our
most sacred democratic institution.”!! As both Chief Justice Newby’s and
then-Chief Justice Beasley’s public statements made clear, the system
worked as i1t should.

As another example, in 1994 the Board of Elections (appointed and
supervised by Governor Hunt) administered a closely contested State Senate
election between now-Secretary of State Elaine Marshall and Senator Dan
Page. The election did not result in a clear winner, and a recount appeared to
have ended in a tie.’2 The Board of Elections then ordered a new election to
be conducted in March 1995, which Senator Page won.!3 There as well,
although Governor Hunt may have desired a different outcome, the system
worked as it should, and this incredibly close election was administered
lawfully and accurately.

Nor is there any suggestion that the current Board of Elections
appointed and supervised by Governor Cooper has somehow departed from

the Board’s exemplary 125-year track record. If anything, the events of the

11 @CheriBeasleyNC, Twitter (Dec. 12, 2020),
https://x.com/CheriBeasleyNC/status/1337778604822982657.

12 Senate Journal, 1995 Sess., at 11 (N.C. 1995) (App. 28-35).

13 Id., at 262—63.


https://x.com/CheriBeasleyNC/status/1337778604822982657
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past month have only further confirmed that the Board of Elections, with its
members appointed and supervised by the Governor, continues to function as
it should, effectively meeting even the greatest challenges to administering
lawful and accurate elections.

As of the filing of this brief (one week before the 2024 election), the
Board of Elections is working around the clock to ensure a lawful and
accurate election in the wake of the devastation caused by Hurricane Helene
in western North Carolina. Following Governor Cooper’s declaration of a
state of emergency, the Board of Elections unanimously authorized a series of
critical emergency measures ahead of the 2024 election, including
authorizing county boards to modify early voting hours, polling locations, and
absentee voting procedures to protect the electoral process for voters affected
by Hurricane Helene.14

The early results of these and other efforts are already a success: In the

counties within the federal disaster area, 95% of early voting sites (76 out of

14 Michael Perchick, NC Elections Board Pass Bipartisan Resolution to
Support Voting Access in WNC, ABC 11 News (Oct. 7, 2024, 5:53 PM),
https://abcll.com/post/2024-election-western-nc-voters-access-bipartisan-
resolution-helene-recovery/15400078/; see also Press Release, State Board of
Elections, Bipartisan State Board Unanimously Approves Measures to Help
WNC Voters (Oct. 7, 2024), https://www.ncsbe.gov/news/press-
releases/2024/10/07/bipartisan-state-board-unanimously-approves-measures-
help-wnc-voters.



https://abc11.com/post/2024-election-western-nc-voters-access-bipartisan-resolution-helene-recovery/15400078/
https://abc11.com/post/2024-election-western-nc-voters-access-bipartisan-resolution-helene-recovery/15400078/
https://www.ncsbe.gov/news/press-releases/2024/10/07/bipartisan-state-board-unanimously-approves-measures-help-wnc-voters
https://www.ncsbe.gov/news/press-releases/2024/10/07/bipartisan-state-board-unanimously-approves-measures-help-wnc-voters
https://www.ncsbe.gov/news/press-releases/2024/10/07/bipartisan-state-board-unanimously-approves-measures-help-wnc-voters
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80) planned before Hurricane Helene were open on the first day of early
voting.15

These efforts have also drawn bipartisan recognition. The Republican
Party Chair for the 11th Congressional District remarked that “[t]he State
Board of Elections has done a great job,” and that “[e]very county [board] has
done an incredible job.”16 The Democratic Party Chair for the 11th
Congressional District agreed, adding that “[t]he people at the Board of
Election[s] . . . are working very hard to make this election go as smoothly as
possible.”17

As this bipartisan recognition reflects, and as our history shows, our
Board of Elections is hardly in need of a “solution,” least of all the
unconstitutional, gridlock-by-design “solution” that Senate Bill 749 offers.
Instead, for nearly 125 years, the Board of Elections, with its members
appointed and supervised by the Governor, has faithfully ensured that our

elections are lawful and accurate.

15 Press Release, State Board of Elections, Prepared Remarks of Karen
Brinson Bell—Press Availability on Start of Early Voting in NC (Oct. 15,
2024), https://www.ncsbe.gov/news/press-releases/2024/10/15/prepared-
remarks-karen-brinson-bell-press-availability-start-early-voting-nc.

16 Perchick, supra note 14.

17 Id.


https://www.ncsbe.gov/news/press-releases/2024/10/15/prepared-remarks-karen-brinson-bell-press-availability-start-early-voting-nc
https://www.ncsbe.gov/news/press-releases/2024/10/15/prepared-remarks-karen-brinson-bell-press-availability-start-early-voting-nc
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The examples above are just some of the myriad examples of the Board
of Elections faithfully administering lawful and accurate elections over the
course of nearly 125 years, including when the Governor who appointed and
supervised the Board at the time might have desired for an election to come
out a different way. Meanwhile, the General Assembly has yet to cite a
single, concrete example of a problem that was the motivation for—Ilet alone
could justify—Senate Bill 749’s elimination of the Governor’s executive
power.

Nor could it. The real motivation for Senate Bill 749 is the General
Assembly’s desire to try, yet again, to seize the Governor’s executive power to
appoint and supervise the Board of Elections—an attempt that comes after
the Supreme Court rejected it the first time and the people of North Carolina
overwhelmingly rejected it the second time.

The Court should recognize Senate Bill 749 for what it really is:

the legislature’s most recent attempt at an unconstitutional power grab.

CONCLUSION

The three-judge panel’s unanimous decision invalidating Senate Bill

749 should be affirmed.
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NORTH CAROLINA GENERAL ASSEMBLY
1973 SESSION

CHAPTER 1409
SENATE BILL 1011

AN ACT TO PROVIDE THAT THE STATE BOARD OF ELECTIONS SHALL BE AN
INDEPENDENT AGENCY.

The General Assembly of North Carolina enacts:

Section 1. G.S. 143A-22 is hereby repealed.

Sec. 2. Article 3 of Chapter 163 of the General Statutes is hereby amended by

adding a new section immediately following G.S. 163-19 to be designated as G.S. 163-19.1 and
to read as follows:
"§ 163-19.1. State Board of Elections Independent Agency. — The State Board of Elections
shall be and remain an independent regulatory and quasi-judicial agency and shall not be placed
within any principal administrative department. The State Board of Elections shall exercise its
statutory powers, duties, functions, authority, and shall have all powers and duties conferred
upon the heads of principal departments under G.S. 143B-10."

Sec. 3. Article 3 of Chapter 163 of the General Statutes is hereby amended by

adding a new section immediately following G.S. 163-19.1 to be designated as G.S. 163-19.2
and to read as follows:
"§ 163-19.2. Executive Secretary-Director to be appointed by Board. — The appointment
of the Executive Secretary-Director of the State Board of Elections is extended to May 15,
1977, unless removed for proper cause, and thereafter the Board shall appoint an Executive
Secretary-Director for a term of four years with compensation to be determined by the
Department of Personnel. He shall serve, unless removed for cause, until his successor is
appointed. Such Executive Secretary-Director shall be responsible for staffing, administration,
execution of the Board's decisions and orders and shall perform such other responsibilities as
may be assigned by the Board. In the event of a vacancy, the vacancy shall be filled for the
remainder of the term."

Sec. 4. All funds budgeted to the Department of the Secretary of State for the State
Board of Elections are hereby transferred to the State Board of Elections.

Sec. 5. This act shall become effective upon ratification.

In the General Assembly read three times and ratified, this the 13th day of April,
1974.
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GENERAL ASSEMBLY OF NORTH CAROLINA
SECOND EXTRA SESSION 2018

SESSION LAW 2018-133
HOUSE BILL 4

AN ACT TO AMEND THE CONSTITUTION OF NORTH CAROLINA TO ESTABLISH A
BIPARTISAN BOARD OF ETHICS AND ELECTIONS ENFORCEMENT.

The General Assembly of North Carolina enacts:

SECTION 1. Article VI of the North Carolina Constitution is amended by adding a
new section to read:
"Sec. 11. Bipartisan State Board of Ethics and Elections Enforcement.

(1)  The Bipartisan State Board of Ethics and Elections Enforcement shall be established
to administer ethics and elections law, as prescribed by general law. The Bipartisan State Board
of Ethics and Elections Enforcement shall be located within the Executive Branch for
administrative purposes only and shall exercise all of its powers independently of the Executive
Branch.

(2)  The Bipartisan State Board of Ethics and Elections Enforcement shall consist of eight
members, each serving a term of four years, who shall be qualified voters of this State. Of the
total membership, no more than four members may be registered with the same political
affiliation, if defined by general law. Appointments shall be made by the Governor as follows:

(a) Four members upon the recommendation of the leader, as prescribed by
general law, of each of the two Senate political party caucuses with the most
members. The Governor shall not appoint more than two members from the
recommendations of each leader.

(b) Four members upon the recommendation of the leader, as prescribed by
general law, of each of the two House of Representatives political party
caucuses with the most members. The Governor shall not appoint more than
two members from the recommendations of each leader.

(3)  The General Assembly shall enact general laws governing how appointments shall be
made if the Governor fails to appoint a member within 10 days of receiving recommendations as
required by this section."

SECTION 2. The amendment set out in Section 1 of this act shall be submitted to

the qualified voters of the State at a statewide general election to be held in November of 2018,
which election shall be conducted under the laws then governing elections in the State. Ballots,
voting systems, or both may be used in accordance with Chapter 163A of the General Statutes.
The question to be used in the voting systems and ballots shall be:

"[ 1FOR [ TAGAINST

Constitutional amendment to establish an eight-member Bipartisan Board of Ethics

and Elections Enforcement in the Constitution to administer ethics and elections law."

SECTION 3. If a majority of the votes cast on the question are in favor of the

amendment set out in Section 1 of this act, the Bipartisan State Board of Elections and Ethics
Enforcement shall certify the amendment to the Secretary of State, who shall enroll the
amendment so certified among the permanent records of that office.

SECTION 4. If the amendment is approved by the qualified voters as provided in

this section, Section 1 becomes effective March 1, 2019.

H - *

4 -V 3

*
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SECTION 5. Except as otherwise provided, this act is effective when it becomes

law.
In the General Assembly read three times and ratified this the 27" day of August,

2018.

s/ Philip E. Berger
President Pro Tempore of the Senate

s/ Tim Moore
Speaker of the House of Representatives

Page 2 Session Law 2018-133 House Bill 4
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GENERAL ASSEMBLY OF NORTH CAROLINA
SESSION 2023

SESSION LAW 2023-139
SENATE BILL 749

AN ACT TO REVISE THE STRUCTURES OF THE NORTH CAROLINA STATE BOARD
OF ELECTIONS AND COUNTY BOARDS OF ELECTIONS, TO REVISE THE
EMERGENCY POWERS OF THE EXECUTIVE DIRECTOR OF THE STATE BOARD
OF ELECTIONS, TO MAKE CLARIFYING CHANGES TO SENATE BILL 512 OF THE
2023 REGULAR SESSION, TO MAKE ADDITIONAL CONFORMING AND
CLARIFYING CHANGES TO IMPLEMENT PHOTO IDENTIFICATION FOR VOTING,
AND TO AMEND THE TIME FOR CANDIDATES AND VACANCY APPOINTEES TO
FILE STATEMENTS OF ECONOMIC INTERESTS.

The General Assembly of North Carolina enacts:

PART I. TRANSFER OF STATE BOARD OF ELECTIONS

SECTION 1.1.(a) The North Carolina State Board of Elections is transferred
administratively to the Department of the Secretary of State. This transfer has all of the elements
of a Type II transfer, as described in G.S. 143A-6, except that the management functions of the
State Board of Elections shall not be performed under the direction and supervision of the
Secretary of State.

SECTION 1.1.(b) G.S. 163-28 reads as rewritten:
"8 163-28. State Board of Elections independent agency.

The State Board ef—FEleetions—shall net-be placed—within—any prineipaladministrative
department—administratively located within, and supported administratively by, the Department
of the Secretary of State. The State Board shall exerc1se its statutory powers dutles functlons
and authority an nfe pon he Acip

departmeﬂts—u-nder—G—S—l-43-B—1—0—1ndependently from authorlty of the Secretary of State "
SECTION 1.1.(c) This Part becomes effective January 1, 2024.

PART Il. RESTRUCTURE STATE BOARD OF ELECTIONS
SECTION 2.1. G.S. 163-19 reads as rewritten:
"§ 163-19. State Board of Elections; appointment; term of office; vacancies; oath of office.
(a) There is established the State Board of Elections, which may be referred to as the
"State Board" in this Chapter.

(b) The State Board ef—E-}eet}eﬂs—shall cons1st of ﬁ%&e—regrstered—voters—whose—teims—ef

reglstered Voters in thls State who are appomted by the General Assemblv as follows

* S 7 4 9 -V -7 %
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@) Two members appointed upon recommendation of the President Pro Tempore
of the Senate.

2) Two members appointed upon recommendation of the Speaker of the House
of Representatives.

3 Two members appointed upon recommendation of the minority leader of the
Senate.

“4) Two members appointed upon recommendation of the minority leader of the
House of Representatives.

(bl) No later than April 1 immediately following each election of the members of the
Council of State, the State party chair of each of the two political parties having the highest
number of registered affiliates as reflected by the latest registration statistics published by the
State Board shall submit to the General Assembly a list of four nominees who are affiliated with
that political party. The General Assembly shall give due consideration to the nominees provided
by the party chairs. However, the General Assembly is not required to appoint members from the
submitted nominees and may appoint any registered voter in the State in accordance with this
section.

(b2) Members shall serve four-year terms, until a successor is appointed and qualified,
beginning May 1 immediately following each election of the members of the Council of State.
No person may serve more than two consecutive four-year terms.

(c) Any vacancy occurring in the State Board shall be filled by the Geverner,-General
Assembly, and the person se-appointed shall fil-serve the remainder of the unexpired term. The

State party chair of the political party that nominated the vacating member as provided in
subsection (b)-(bl) of this seetion—Fhe-section may submit, within five business days of the
occurrence of the vacancy, a list of three nominees must-be-to fill the vacancy who are affiliated
with that political party._The General Assembly may fill the vacancy in accordance with
G.S. 120-121 during a regular or extra session. Notwithstanding G.S. 120-122, if the General
Assembly has adjourned for more than 10 days, the vacancy shall be filled by the individual
recommending the initial appointment of the vacating member in accordance with subsection (b)
of this section via a letter appointing an individual to serve until the expiration of the term under
subsection (b1) of this section or until the General Assembly fills the vacancy, whichever occurs
first.

(e) After taking the prescribed oath, the State Board shall organize by electing one of its
members chair and another secretary. If for any reason a chair is not elected within 30 days after
taking the prescribed oath or within 30 days of the occurrence of a vacancy in the office of the
chair, the office of the chair may be filled by legislative appointment in accordance with
G.S. 120-121 as if the chair is a member of a board or commission with the appointing authority
being as follows:

(1)  Ifthe vacancy occurs in 2025 and every eight years thereafter, the appointment
is made upon the recommendation of the President Pro Tempore of the Senate.

(2)  Ifthe vacancy occurs in 2026 and every eight years thereafter, the appointment
is made upon the recommendation of the Speaker of the House of
Representatives.

3) If the vacancy occurs in 2027 and every eight years thereafter, the appointment
is made upon the recommendation of the President Pro Tempore of the Senate.

“4) If the vacancy occurs in 2028 and every eight years thereafter, the appointment
is made upon the recommendation of the Speaker of the House of
Representatives.

Page 2 Session Law 2023-139 Senate Bill 749



- App. 13 -

) If the vacancy occurs in 2029 and every eight years thereafter, the appointment
is made upon the recommendation of the Speaker of the House of
Representatives.

6) If the vacancy occurs in 2030 and every eight years thereafter, the appointment
is made upon the recommendation of the President Pro Tempore of the Senate.

(@A) If the vacancy occurs in 2031 and every eight years thereafter, the appointment
is made upon the recommendation of the Speaker of the House of
Representatives.

€3] If the vacancy occurs in 2032 and every eight years thereafter, the appointment
is made upon the recommendation of the President Pro Tempore of the Senate.

SECTION 2.2. G.S. 163-20 reads as rewritten:
"8 163-20. Meetings of Board; quorum; minutes.

(a) Call of meeting. — The State Board efEleetions-shall meet at the call of the ehairman
chair whenever necessary to discharge the duties and functions imposed upon it by this Chapter.
The ehatrman—chair shall call a meeting of the State Board upon the written application or
applications of any twe-three members thereof. If there is no ehatrman;-chair, or if the ehairman
chair does not call a meeting within three days after receiving a written request or requests from
twe-three members, any three-six members of the State Board shall have power to call a meeting
of the State Board, and any duties imposed or powers conferred on the State Board by this
Chapter may be performed or exercised at that meeting, although the time for performing or
exercising the same-preseribed-duties imposed or powers conferred by this Chapter may have
expired.

(b) Place of Meeting. — Except as provided in subseetion{e);-belows-subsection (c) of this
section, the State Board efEleetions-shall meet in its offices in the City of Raleigh, or at another
place in the City of Raleigh to be designated by the ehairman—chair. However, subject to the
limitation imposed by subsection {e);belews-(c) of this section, upon the prior written request of

anyfoeur-five members, the State Board efEleetions—shall meet at any other place in the State
designated by the feur-five members.

(©) Meetings to Investigate Alleged Violations of This Chapter. — When called upon to
investigate or hear sworn alleged violations of this Chapter, the State Board efEleetions-shall
meet and hear the matter in the county in which the violations are alleged to have occurred.

(d) Quorum. — A majorlty of the members constitutes a quorum for the transactlon of
business by the State B Y e e o ey

(e) Mlnutes — The State Board ef—E-}eeHeﬁs—shall keep minutes recordlng all proceedings
and findings at each of its meetings. The minutes shall be recorded in a book which shall be kept
in the office of the State Board in the City of Raleigh."

SECTION 2.3. G.S. 163-22 reads as rewritten:
"8 163-22. Powers and duties of State Board of Elections.

(a) The State Board efFEleetions-shall have general supervision over the primaries and
elections in the State, and it shall have authority to make such reasonable rules and regulations
with respect to the conduct of primaries and elections as it may deem advisable so long as they
do not conflict with any provisions of this Chapter.

(b) From time to time, the State Board shall publish and furnish to the county boards of
elections and other election officials a sufficient number of indexed copies of all election laws
and State Board rules and regulations then in force. It shall also publish, issue, and distribute to
the electorate such materials explanatory of primary and election laws and procedures as the State
Board shall deem necessary.

Senate Bill 749 Session Law 2023-139 Page 3
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(©) The State Board efFEleetions—shall appeint—in—themannerprovidedbytaw—all
members-of the-county-boards-of-electionsand-advise them-the county boards of elections as to

the proper methods of conducting primaries and elections. The State Board shall require sueh-all
reports from the county boards of elections and election officers as are-provided by law, or as are
deemed necessary by the State Board, and shall compel observance of the requirements of the
election laws by county boards of elections and other election officers. In performing these duties,
the State Board shall have the right to hear and act on complaints arising by petition or otherwise,
on the failure or neglect of a county board of elections to comply with any part of the election
laws imposing duties upon steh-a beard--county board of elections. The State Board efEleetions
shall have power to remove from office any member of a county board of elections for
incompetency, neglect or failure to perform duties, fraud, or for any other satisfactory cause.

Before exercising this power, the State Board shall notify the county board of elections member

affected and glve that member an opportumty to be heard. Wherkaﬂyeemwbeafd—member—shaﬂ

(d) The State Board efEleetions—shall investigate when necessary or advisable, the
administration of election laws, frauds and irregularities in elections in any county and
municipality and special district, and shall report violations of the election laws to the Attorney
General or district attorney or prosecutor of the district for further investigation and prosecution.

(e) The State Board efEleetions-shall determine, in the manner provided by law, the form
and content of ballots, instruction sheets, pollbooks, tally sheets, abstract and return forms,
certificates of election, and other forms to be used in primaries and elections. The State Board
shall furnish to the county boards of elections the registration application forms required pursuant
to G.S. 163-82.3. The State Board efEleetions—shall direct the county boards of elections to
purchase a sufficient quantity of all forms attendant to the registration and elections process. In
addition, the State Board shall provide a source of supply from which the county boards of
elections may purchase the quantity of pollbooks needed for the execution of its responsibilities.
In the preparation of ballots, pollbooks, abstract and return forms, and all other forms, the State
Board efEleetions-may call to its aid the Attorney General of the State, and it shall be the duty
of the Attorney General to advise and aid in the preparation of these books, ballots and forms.

6] The State Board efEleetions-shall prepare, print, and distribute to the county boards
of elections all ballots for use in any primary or election held in the State which the law provides
shall be printed and furnished by the State to the counties. The State Board shall instruct the
county boards of elections as to the printing of county and local ballots.

(2) The State Board efEleetions-shall certify to the appropriate county boards of elections
the names of candidates for district offices who have filed notice of candidacy with the State
Board and whose names are required to be printed on county ballots.

(h) Hshall-be-the-duty-of-the-The State Board efEleetionsto-shall tabulate the primary
and election returns, te-declare the results, and te-prepare abstracts of the votes cast in each county
in the State for offices which, according to law, shall be tabulated by the State Board.

(1) The State Board efFEleetions—shall make recommendations to the Gevernor—and
legislature relative to the conduct and administration of the primaries and elections in the State
as it may deem advisable.

() Notwithstanding the provisions of any other section of this Chapter, the State Board
of Elections-is-empowered-te-shall have access to any ballot boxes and their contents, any voting
machines and the#-its contents, any registration records, pollbooks, voter authorization cards or
voter lists, any lists of absentee voters, any lists of presidential registrants under the Voting Rights
Act of 1965 as amended, and any other voting equipment or similar records, books or lists in any
precinct, county, municipality or electoral district over whose elections it has jurisdiction or for
whose elections it has responsibility.
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(1)  Notwithstanding G.S. 153A-98 or any other provision of law, all officers, employees,
and agents of a county board of elections arereguired-to-shall give to-the State Beard-ofElections;
Board, upon request, all information, documents, and data within their possession, or
ascertainable from the#r—its records, including any internal investigation or personnel
documentation and arereguired-to-shall make available, upon request pursuant to an investigation
under subsection (d) of this section, any county board of elections employee for interview and te
produce any equipment, hardware, or software for inspection. These requirements are mandatory
and shall be timely complied with as specified in a request made by any fewrfive members of
the State Board.

(k) Notwithstanding the provisions contained in Article 20 or Article 21A of Chapter 163
this Chapter, the State Board efEleetiens-shall be authorized, by resolution adopted prior to the
printing of the primary ballots, to reduce the time by which absentee ballots are required to be
printed and distributed for the primary election from 50 days to 45 days. This authority shall not
be authorized for absentee ballots to be voted in the general election, except if the law requires
ballots to be available for mailing 60 days before the general election, and they-the absentee
ballots are not ready by that date, the State Board efEleetions-shall allow the counties to mail
them-absentee ballots out as soon as they-the absentee ballots are available.

U] Notwithstanding any other provision of law, in order to obtain judicial review of any
decision of the State Board efEleetionsrendered in the performance of its duties or in the exercise
of its powers under this Chapter, the person seeking review must file his-a petition in the Superior
Court of Wake County.

(m)  The State Board efEleetions—shall provide specific training to county boards of
elections regarding rules for registering students.

(n) The State Board efEleetions-shall promulgate minimum requirements for the number
of pollbooks, voting machines and curbside ballots to be available at each precinct, such that
more efsaeh-will be available at general elections and a sufficient number will be available to
allow voting without excessive delay. The State Board efEleetiens-shall provide for a training
and screening program for chief judges and judges. The State Board shall provide additional
testing of voting machines to ensure that they operate properly even with complicated ballots.

(o) The State Board efFEleetiens—shall require counties with voting systems to have
sufficient personnel available on election day with technical expertise to makerepairs—in—such

repair equipment, to investigate election day problems, and to assist in curbside voting.

(ol) The State Board efEleetions-shall include in all forms prepared by the State Board a
prominent statement that submitting fraudulently or falsely completed declarations is a Class I
felony under Chapter 163-of the-General-Statutes-this Chapter.

(p) Fhe-Except as provided in G.S. 163-27, the State Board efEleetions—may assign
responsibility for enumerated administrative matters to the Executive Director by resolution, if
that resolution provides a process for the State Board to review any administrative decision made
by the Executive Director.

(q) Nothing in this Chapter shall grant authority to the State Board efEleettons-to alter,
amend, correct, impose, or substitute any plan apportioning or redistricting State legislative or
congressional districts other than a plan imposed by a court under G.S. 120-2.4 or a plan enacted
by the General Assembly.

(r) Nothing in this Chapter shall grant authority to the State Board efEleetions-to alter,
amend, correct, impose, or substitute any plan apportioning or redistricting districts for a unit of
local government other than a plan imposed by a court, a plan enacted by the General Assembly,
or a plan adopted by the appropriate unit of local government under statutory or local act
authority."

SECTION 2.4. G.S. 163-25 reads as rewritten:
"8 163-25. Authority of State Board to assist in litigation.
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(a) The State Board efEleetions—shall possess authority to assist any county board of
elections in any matter in which litigation is contemplated or has been initiated, provided, the
county board of elections in such county petitions, by majority resolution, for such assistance
from the State Board efFEleetions—and, provided further, that the State Board efEleetions
determines, in its sole discretion by majority vote, to assist in any such matter. It is further
stipulated that the State Board ef¥Eleetions-shall not be authorized under this provision to enter
into any litigation in assistance to counties, except in those instances where the uniform
administration of this Chapter has been, or would be threatened.

(b) The Attorney General shall provide the State Board efEleetiens-with legal assistance
in execution of its authority under this section or, in the Attorney General's discretion,
recommend that private counsel be employed.

(©) If the Attorney General recommends employment of private counsel, the State Board
may employ counsel with the approval of the Gevernor-General Assembly."

SECTION 2.5. G.S. 163-27 reads as rewritten:
"8 163-27. Executive Director to be appointed by State Board.

(a) The State Board shall appoint an Executive Director for a term of two years with
compensation to be determined by the Office of State Human Resources.

(b) The term of ofﬁce for the Executlve Director shal—l—sew&begmm&g—begms May 15
o : 2 made;-of the year after

each even-year electlon unless removed for e&&SHﬂ%ﬂ—a—SHeeesser—fs—appemféed—cause If for
any reason the position of Executive Director is not filled by June 15 of the year after each
even-year election or within 30 days of the occurrence of a vacancy in the position of Executive
Director, the position of Executive Director may be filled by legislative appointment in
accordance with G.S. 120-121 as if the Executive Director is a member of a board or commission
with the appointing authority being as follows:

(1)  Ifthe vacancy occurs in 2025 and every eight years thereafter, the appointment
1s made upon the recommendation of the President Pro Tempore of the Senate.
If the vacancy occurs in 2026 and every eight years thereafter, the appointment
is made upon the recommendation of the Speaker of the House of
Representatives.

If the vacancy occurs in 2027 and every eight years thereafter, the appointment
i1s made upon the recommendation of the President Pro Tempore of the Senate.
If the vacancy occurs in 2028 and every eight years thereafter, the appointment
is made upon the recommendation of the Speaker of the House of
Representatives.
If the vacancy occurs in 2029 and every eight years thereafter, the appointment
is made upon the recommendation of the Speaker of the House of
Representatives.
If the vacancy occurs in 2030 and every eight years thereafter, the appointment
is made upon the recommendation of the President Pro Tempore of the Senate.
If the vacancy occurs in 2031 and every eight years thereafter, the appointment
is made upon the recommendation of the Speaker of the House of
Representatives.
If the vacancy occurs in 2032 and every eight years thereafter, the appointment
1s made upon the recommendation of the President Pro Tempore of the Senate.
(©) The Executive Director shall be responsible for staffing, administration, and
execution of the State Board's decisions and orders and shall perform such other responsibilities
as may be assigned by the State Board.
(d) The Executive Director shall be the chief State elections official."

SECTION 2.6. This Part becomes effective January 1, 2024, and appointments may

be made accordingly. The eight members of the State Board of Elections appointed in accordance

©

[

=

[

5

S

2

Page 6 Session Law 2023-139 Senate Bill 749



- App. 17 -

with G.S. 163-19, as amended by this act, shall serve until May 1, 2029. Any member so

appointed shall be eligible to serve one additional full consecutive term in accordance with
G.S. 163-19, as amended by this act.

PART Ill. EMERGENCY POWERS
SECTION 3.1. G.S. 163-27.1 reads as rewritten:
"8 163-27.1. Emergency powers.
(a) The ExeeutiveDirector,—as—chief State—elections—offietal—State Board, in an open
meeting, may exercise emergency powers to conduct an election in a district where the normal
schedule for the election is disrupted by any of the following:

(1) A natural disaster.

(2) Extremely inclement weather.

3) An armed conflict involving Armed Forces of the United States, or
mobilization of those forces, including North Carolina National Guard and
reserve components of the Armed Forces of the United States.

In exercising those emergency powers, the ExeeutiveDirector—State Board shall avoid
unnecessary conflict with the provisions of this Chapter. The Exeeutive Direetor-State Board
shall adopt rules describing the emergency powers and the situations in which the emergency
powers will be exercised.

(b) Nothing in this Chapter shall grant authority to the State Board efEleetions-to alter,
amend, correct, impose, or substitute any plan apportioning or redistricting State legislative or
congressional districts other than a plan imposed by a court under G.S. 120-2.4 or a plan enacted
by the General Assembly.

(c) Nothing in this Chapter shall grant authority to the State Board efEleetions-to alter,
amend, correct, impose, or substitute any plan apportioning or redistricting districts for a unit of
local government other than a plan imposed by a court, a plan enacted by the General Assembly,
or a plan adopted by the appropriate unit of local government under statutory or local act
authority.

(d) Under no circumstances shall the Exeeutive Direetor-or-the-State Board ef Eleetions
have the authority to do any of the following:

(1) Deliver absentee ballots to an eligible voter who did not submit a valid written
request form for absentee ballots as provided in G.S. 163-230.1 and
G.S. 163-230.2.

(2) Order an election to be conducted using all mail-in absentee ballots.

3) Delegate its authority under this section to the Executive Director or any other
individual."

PART IV. COUNTY BOARDS OF ELECTIONS
SECTION 4.1. G.S. 163-30 reads as rewritten:

"§ 163-30. County boards of elections; appointments; terms of office; qualifications;
vacancies; oath of office; instructional meetings.

(a) In every county of the State there shall be a county board of elections, to consist of
frve-four persons of good moral character who are registered voters in the county in which they
are to act. Members of county boards of elections shall be appointed by the State Beard—of
Eleetions-General Assembly for a two-year term of office that begins on the last Tuesday in June;
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[@9) One member appointed upon recommendation of the President Pro Tempore
of the Senate.

2) One member appointed upon recommendation of the Speaker of the House of
Representatives.

[€))] One member appointed upon recommendation of the minority leader of the
Senate.

“4) One member appointed upon recommendation of the minority leader of the
House of Representatives.

(b) No person shall be eligible to serve as a member of a county board of elections who
meets any of the following criteria:

(1) Holds any elective office under the government of the United States, or of the
State of North Carolina or any political subdivision thereof.

(2) Holds any office in a state, congressional district, county or precinct political
party or organization. Provided, however, that the position of delegate to a
political party convention shall not be considered an office for the purpose of
this subdivision.

3) Is a campaign manager or treasurer of any candidate or political party in a
primary or election.

(4) Is a candidate for nomination or election.

(5) Is the wife, husband, son, son in law, daughter, daughter in law, mother,
mother in law, father, father in law, sister, sister in law, brother, brother in
law, aunt, uncle, niece, or nephew of any candidate for nomination or election.
Upon any member of the board of elections becoming ineligible, that
member's seat shall be declared vacant. This subdivision only applies if the
county board of elections is conducting the election for which the relative is a
candidate.

(©) Fhe-No later than April 1 of each odd-numbered year, the State chair of the two
political parties having the highest number of registered affiliates as reflected by the latest
registration statistics published by the State Board shall each have the right to recommend te-the
State Board three two reglstered Voters in each county for appomtment to the board of elections
for that county ; ations-a : : v

(cl) At the first meetlng in July of each year, the county board of elections shall organize

by electing one member of that county board of elections to serve a one-year term as chair of the
county board of elections. If for any reason a chair is not elected within 15 days after the first
meeting in July or within 30 days of the occurrence of a vacancy, the office of chair may be filled
by legislative appointment in accordance with G.S. 120-121 as if the chair is a member of a board
or commission with the appointing authority being as follows:
(1)  Ifthe vacancy occurs in 2025 and every eight years thereafter, the appointment
1s made upon the recommendation of the President Pro Tempore of the Senate.
(2)  Ifthe vacancy occurs in 2026 and every eight years thereafter, the appointment
is made upon the recommendation of the Speaker of the House of
Representatives.
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If the vacancy occurs in 2027 and every eight years thereafter, the appointment
1s made upon the recommendation of the President Pro Tempore of the Senate.
If the vacancy occurs in 2028 and every eight years thereafter, the appointment
is made upon the recommendation of the Speaker of the House of
Representatives.
If the vacancy occurs in 2029 and every eight years thereafter, the appointment
is made upon the recommendation of the Speaker of the House of
Representatives.
If the vacancy occurs in 2030 and every eight years thereafter, the appointment
is made upon the recommendation of the President Pro Tempore of the Senate.
If the vacancy occurs in 2031 and every eight years thereafter, the appointment
is made upon the recommendation of the Speaker of the House of
Representatives.
If the vacancy occurs in 2032 and every eight years thereafter, the appointment
is made upon the recommendation of the President Pro Tempore of the Senate.
(d) Whenever a vacancy occurs in the membership of a county board of elections for any
eatse-cause, the State chair of the political party of the vacating member shall have the right to
recommend two reglstered voters of the affected county for—s&eh—efﬁe%a&d—rt—shal—l—b%th&dut—y
3 3 aea -to fill the vacancy. The
General Assemblv may fill the vacancy in accordance wrth G. S 120-121 during a regular or extra
session. Notwithstanding G.S. 120-122, if the General Assembly has adjourned for more than 10
days, the vacancy shall be filled by the individual recommending the appointment of the vacating
member in accordance with subsection (a) of this section via a letter appointing an individual to
serve until the expiration of the term under subsection (a) of this section or until the General

Assembly fills the vacancy, whichever occurs first.
"
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SECTION 4.2. G.S. 163-35 is amended by adding a new subsection to read:

"(bl) Ifthe county board of elections is unable to agree on a name of the person the county
board recommends to fill a vacancy in the position of county director of elections, the Executive
Director of the State Board shall designate a person qualified to serve as acting county director
of elections until the county board of elections nominates a person in accordance with this
section."

SECTION 4.3.(a) G.S. 163-27.2 reads as rewritten:

"§ 163-27.2. Criminal history record checks of current and prospective employees of the

State Board and county directors of elections.

(a) As used in this section, the term "current or prospective employee" means any of the
following:

(1) A current or prospective permanent or temporary employee of the State Board
or a current or prospective county director of elections.

(2) An employee or agent of a current or prospective contractor with the State
Board.

3) Any other individual otherwise engaged by the State Board who has or will
have the capability to update, modify, or change elections systems or
confidential elections or ethics data.

(b) A criminal history record check shall be required of all current or prospective
permanent or temporary employees of the State Board and all current or prospective county
drrectors of electrons whrch shall be conducted by the Department of Publlc Safety as provrded

proﬂded—m—G—S—l-4éB—968€d9—G S 143B 969. A crlmlnal hlstory record check report preﬁded
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under-this-subseetionreceived in accordance with G.S. 143B-969 is not a public record under
Chapter 132 of the General Statutes.

(©) If the current or prospective employee's verified criminal history record check reveals
one or more convictions, the conviction shall constitute just cause for not selecting the person for
employment or for dismissing the person from current employment. The conviction shall not
automatically prohibit employment.

(d) A prospective employee may be denied employment—employment, or a current
employee may be dismissed from empleyment-employment, for refusal to consent to a criminal
history record check or to submit fingerprints or to provide other identifying information required
by the State or National Repositories of Criminal Histories. Any such refusal shall constitute just
cause for the employment denial or the dismissal from employment.

"

SECTION 4.3.(b) G.S. 163-37.1 reads as rewritten:
"§163-37.1. Criminal history record checks of current and prospective employees of county
boards of elections.

(a) As used in this section, the term "current or prospective employee" means a current
or prospective permanent or temporary employee of a county board of elections who has or will
have access to the statewide computerized voter registration system maintained under
G.S. 163-82.11 or has a position or function designated by the State Board as provided in
G.S. 163-27.2.

(b) The county board of elections shall require a criminal history record check of all
current or prospectlve employees Wthh shall be conducted by the Department of Public Safety
as pr0V1ded in G-S- : etk h h

Beard—T—heG S. 143B 970. A crlmlnal hlstory record check report shal—l—b%kept—eeﬂﬁdeﬁﬂ-al—&s

providedin-G-S—143B-969(d)-and-received in accordance with G.S. 143B-970 is not a public
record under Chapter 132 of the General Statutes.

n

SECTION 4.3.(c) G.S. 143B-969 reads as rewritten:
"8 143B-969. Criminal record checks for employees and contractors of the State Board of
Elections and county directors of elections.
(a) As used in this section, the term:
(1) "Current or prospective employee" means any of the following:
a. A current or prospective permanent or temporary employee of the

State Board or a current or  prospective  county  director of
eleetions-Board, other than the Executive Director.

b. A current or prospective contractor with the State Board.

c. An employee or agent of a current or prospective contractor with the
State Board.

d. Any other individual otherwise engaged by the State Board who has

or will have the capability to update, modify, or change elections
systems or confidential elections or ethics data.
(2) "State Board" means the State Board of Elections.

(b) The Department of Public Safety may provide to the Executive Director of the State
Board a current or prospective employee's criminal history from the State and National
Repositories of Criminal Histories. The Department of Public Safety may provide the criminal
history record check report regarding any prospective appointee for the position of Executive
Director to the chair of the State Board in accordance with G.S. 163-27(a) or to the chair or chairs
of each standing committee handling the legislation regarding the appointment of the Executive
Director in accordance with G.S. 163-27(b). The Executive Director shall provide to the
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Department of Public Safety, along with the request, the fingerprints of the current or prospective
employee, a form signed by the current or prospective employee consenting to the criminal record
check and use of fingerprints and other identifying information required by the State and National
Repositories, and any additional information required by the Department of Public Safety. The
fingerprints of the current or prospective employee shall be forwarded to the State Bureau of
Investigation for a search of the State's criminal history record file, and the State Bureau of
Investigation shall forward a set of fingerprints to the Federal Bureau of Investigation for a
national criminal history record check.

(©) The Department of Public Safety may charge a fee to offset the cost incurred by it to
conduct a criminal record check under this section. The fee shall not exceed the actual cost of
locating, editing, researching, and retrieving the information.

(d) Fhe-Except for criminal history reports on prospective appointees for the position of
Executive Director pursuant to subsection (b) of this section, the criminal history report shall be
provided to the Executive Director of the State Board, who shall keep all information obtained
pursuant to this section confidential to the State Board. The criminal history reports on
prospective appointees for the position of Executive Director shall be kept confidential by the
recipient under subsection (b) of this section. A criminal history report obtained as provided in
this section is not a public record under Chapter 132 of the General Statutes."

SECTION 4.4. This Part becomes effective January 1, 2024, and appointments may
be made accordingly. The four members of each county board of elections appointed in
accordance with G.S. 163-30, as amended by this act, shall serve until the last Tuesday in June
of 2027.

PART V. CONFORMING STATUTORY CHANGES
SECTION 5.1. G.S. 163-182.6 reads as rewritten:
"§ 163-182.6. Abstracts.

(a) Abstracts to Be Prepared by County Board of Elections. — As soon as the county
canvass has been completed, the county board of elections shall prepare abstracts of all the ballot
items in a form prescribed by the State Beard-efEleetions—Board. The county board of elections
shall prepare those abstracts in triplicate originals. The county board shall retain one of the
triplicate originals, and shall distribute one each to the clerk of superior court for the county and
the State Beard-efEleettons—Board. The State Highway Patrol may, upon request of the State
Beard-ef Elections;-Board, be responsible for the delivery of the abstracts from each county to
the State Beard-efEleettons—Board. The State Board efFEleetions—shall ferward-provide the
original abstract it receives to the Secretary of State.

(b) Composite Abstracts to Be Prepared by the State Beard-ofEleetions—Board. — As
soon as the State canvass has been completed, the State Board shall prepare composite abstracts
of all those ballot items. #The State Board shall prepare those composite abstracts in duplicate
originals. #The State Board shall retain one of the originals and shall-send-the other original te
shall be kept by the Secretary of State.

SECTION 5.2. G.S. 163-182.13 reads as rewritten:
"§ 163-182.13. New elections.

(a) When State Board May Order New Election. — The State Board efFEleetiens—may
order a new election, upon agreement of at least four-five of its members, in the case of any one
or more of the following:

(1) Ineligible voters sufficient in number to change the outcome of the election
were allowed to vote in the election, and it is not possible from examination
of the official ballots to determine how those ineligible voters voted and to
correct the totals.
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(2) Eligible voters sufficient in number to change the outcome of the election
were improperly prevented from voting.

3) Other irregularities affected a sufficient number of votes to change the
outcome of the election.

(4) Irregularities or improprieties occurred to such an extent that they taint the
results of the entire election and cast doubt on its fairness.

(e) Which Candidates to Be on Official Ballot. — All the candidates who were listed on
the official ballot in the original election shall be listed in the same order on the official ballot for
the new election, except in either of the following:

(1) If a candidate dies or otherwise becomes ineligible between the time of the
original election and the new election, that candidate may be replaced in the
same manner as if the vacancy occurred before the original election.

(2) If the election is for a multiseat office, and the irregularities could not have
affected the election of one or more of the candidates, the new election, upon
agreement of at least four-five members of the State Board, may be held
among only those candidates whose election could have been affected by the
irregularities.

SECTION 5.3. G.S. 163-182.15(c) reads as rewritten:
”(c) Copy te-for Secretary of State — flih%Stat&Beafd—etlEereﬁeﬂs—shal—l—pfeﬁdHe—the

ef—a—fefereﬁd‘cmq—}ssaed—by—l—t—The Secretarv of State shall keep a copv of each certlﬁcate of

nomination or election, or each certificate of results of a referendum, issued by the State Board.
The Secretary of State shall keep the certificates in a form readily accessible and useful to the
public."

SECTION 5.4. G.S. 163-182.17(d)(8) reads as rewritten:
"(8) Retain one original of the composite abstract and delver—te—provide the
Secretary of State with the other original composite abstract of the results of
ballot items within the jurisdiction of the State Beard-efFEleettons—Board.
G.S. 163-182.6."
SECTION 5.5. G.S. 163-213.4 reads as rewritten:
"8 163-213.4. Nomination by State Board of Elections.

(a) No later than 90 days preceding the North Carolina presidential preference primary,
the chair of each political party shall submit to the State Board efEleetions-a list of its presidential
candidates to be placed on the presidential preference primary ballot. The list must be comprised
of candidates whose candidacy is generally advocated and recognized in the news media
throughout the United States or in North Carolina, unless any such candidate executes and files
with the chair of the political party an affidavit stating without qualification that the candidate is
not and does not intend to become a candidate for nomination in the North Carolina Presidential
Preference Primary Election. The State Board efEleetiens-shall prepare and publish a list of the
names of the presidential candidates submitted.

(b) The State Board efEleetions-shall convene in Raleigh on the first Tuesday in January
preceding the presidential preference primary election, unless the first Tuesday in January is the
first day of that month, in which case the State Board shall meet on January 2. At the meeting
required by this section, the State Board efEleetions—shall nominate as presidential primary
candidates all candidates affiliated with a political party, recognized pursuant to the provisions
of Article 9 of this Chapter, who have been submitted to the State Beard-eofEleetions—Board.
Additionally, the State Beard-efEleetions;-Board, by vote of at least three-five of its members in
the affirmative, may nominate as a presidential primary candidate any other person affiliated with
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a political party that it finds is generally advocated and recognized in the news media throughout
the United States or in North Carolina as candidates for the nomination by that party.

(©) Immediately upon eempletion—ofthese—requirements,—adjourning the meeting as
required by subsection (b) of this section, the State Board shall release to the news media all such
nominees selected. Provided, however, nothing shall prohibit the partial selection of nominees
prior to the meeting required by this-subsection (b) of this section, #f-al-previsionshereinhave
beencomphed-with-provided the State Board has complied with the requirements of this section."

SECTION 5.6. G.S. 163-258.30 reads as rewritten:
"8 163-258.30. Regulations of State Board of Elections.

(a) The State Board efEleetions-shall adopt rules and regulations to carry out the intent
and purpose of G.S. 163-258.28 and G.S. 163-258.29 and to ensure that a proper list of persons
voting under said sections shall be maintained by the boards of elections, and to ensure proper
registration records.

(b) The State Board efEleetions—shall be the single office responsible for providing
information concerning voter registration and absentee voting procedures to be used by covered
voters as to all elections and procedures relating to the use of federal write-in absentee ballots.
Unless otherwise required by law, the State Board efFEleetions—shall be responsible for
maintaining contact and cooperation with the Federal Voting Assistance Program, the United
States Department of Defense, and other federal entities that deal with military and overseas
voting. The State Board efFEleetions—shall, as needed, make recommendations concerning
military and overseas citizen voting to the General Assembly;-the-Geverner;-Assembly and other
State officials."

SECTION 5.7. This Part becomes effective January 1, 2024.

PART VI. TECHNICAL AND CLARIFYING CHANGES

SECTION 6.1.(a) If Senate Bill 512, 2023 Regular Session, becomes law, then:

(1) The changes made to subdivisions (5) and (9) of G.S. 143B-283(al) by
Section 2.1(a) of that act, are effective when that act becomes law, at which
point the terms of members serving on the Environmental Management
Commission pursuant to those subdivisions by appointment of the Governor
shall terminate, and the Commissioner of Agriculture's power to appoint
members pursuant to those subdivisions shall arise.

(2) The Environmental Management Commission shall elect a chair and
vice-chair pursuant to G.S. 143B-284, as amended by Section 2.1(b) of that
act, no later than 90 days after the date that both members to be appointed by
the Commissioner of Agriculture pursuant to G.S. 143B-283(al), as amended
by Section 2.1(a) of that act, have been initially appointed by the
Commissioner.

SECTION 6.1.(b) If Senate Bill 512, 2023 Regular Session, becomes law, then

Section 12.1(d) of that act reads as rewritten:

"SECTION 12.1.(d) Notwithstanding G.S. 116-31.5, as enacted by this section, members
elected to the North Carolina State University Board of Trustees as of the effective date of this
section shall serve the remainder of their terms and the General Assembly shall appoint two
additional members of the North Carolina State University Board of Trustees to terms beginning
on the date of appointment and expiring June 30, 2027. In accordance with G.S. 120-121, one
appointment shall be upon the recommendation of the President Pro Tempore of the Senate and
one appointment shall be upon the recommendation of the Speaker of the House of
Representatives. A-term-served-A member appointed to a term expiring June 30, 2027, pursuant
to this subsection shall not count as a full four-year term under G.S. 116-31(g)."

SECTION 6.1.(c) If Senate Bill 512, 2023 Regular Session, becomes law, then

Section 12.1(e) of that act reads as rewritten:

Senate Bill 749 Session Law 2023-139 Page 13



- App. 24 -

"SECTION 12.1.(e) Notwithstanding G.S. 116-31.7, as enacted by this section, members
elected to the University of North Carolina at Chapel Hill Board of Trustees as of the effective
date of this section shall serve the remainder of their terms and the General Assembly shall
appoint two additional members of the University of North Carolina at Chapel Hill Board of
Trustees to terms beginning on the date of appointment and expiring June 30, 2027. In accordance
with G.S. 120-121, one appointment shall be upon the recommendation of the President Pro
Tempore of the Senate and one appointment shall be upon the recommendation of the Speaker
of the House of Representatives. A-term-served-A member appointed to a term expiring June 30,
2027, pursuant to this subsection shall not count as a full four-year term under G.S. 116-31(g)."
SECTION 6.2. If Senate Bill 512, 2023 Regular Session, becomes law, then the
Board of Transportation shall elect a chair and vice-chair pursuant to G.S. 143B-350(¢e), as
amended by Section 4.1(a) of that act, no later than 90 days after the date that all members to be
appointed by the President Pro Tempore of the Senate and the Speaker of the House of
Representatives pursuant to G.S. 143B-350(b)(1), as amended by Section 4.1(a) of that act, have
been initially appointed by the President Pro Tempore of the Senate and the Speaker of the House
of Representatives.
SECTION 6.3. If Senate Bill 512, 2023 Regular Session, becomes law, then the
Coastal Resources Commission shall elect a chair and vice-chair pursuant to G.S. 113A-104(1),
as amended by Section 5.1(a) of that act, no later than 90 days after the date that all members to
be appointed by the President Pro Tempore of the Senate, the Speaker of the House of
Representatives, and the Commissioner of Insurance, pursuant to the new subdivisions of
G.S. 113A-104(b1), as amended by Section 5.1(a) of that act, have been initially appointed.

SECTION 6.4. If Senate Bill 512, 2023 Regular Session, becomes law, then the
North Carolina Railroad Board of Directors shall elect a chair pursuant to G.S. 124-15(a), as
amended by Section 7.1(a) of that act, no later than 90 days after the date that the member to be
appointed by the State Treasurer pursuant to G.S. 124-15(a), as amended by Section 7.1(a) of
that act, has been initially appointed by the Treasurer.

SECTION 6.5. G.S. 163-230.1(g)(2) reads as rewritten:

"(2) A process for a voter without acceptable photocopies of forms of readable
identification under subdivision (1) of this subsection to complete an
alternative affidavit in accordance with G.S. 163-166.16(d)(1), (d)(2), or
(d)(3) that includes inability to attach a physical copy of the voter's
identification with the writtenrequest-returned application and voted ballots

as areasonable 1mped1ment to comphance w1th the 1dent1ﬁcat10n fequ&emen{—

requirement, provided the reasonable impediment shal-ineluade-includes one

of the following:

a. The number of the voter's North Carolina drivers license issued under
Article 2 of Chapter 20 of the General Statutes, including a learner's
permit or a provisional license.

b. The number of the voter's special identification card for nonoperators
issued under G.S. 20-37.7.
c. The last four digits of the voter's social security number."

SECTION 6.6. G.S. 20-30(6) reads as rewritten:

"(6) To make a color photocopy or otherwise make a color reproduction of a
drivers license, learner's permit, or special identification card, unless such
color photocopy or other color reproduction was authorized by the
Commissioner or is made to comply with G-S-—363-2302-G.S. 163-230.1. It
shall be lawful to make a black and white photocopy of a drivers license,
learner's permit, or special identification card or otherwise make a black and
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white reproduction of a drivers license, learner's permit, or special
identification card. This subdivision does not apply to: (i) a lender that is
licensed or otherwise authorized to engage in the lending business in this
State; (i1) a licensed motor vehicle dealer creating, storing, or receiving, in the
ordinary course of business, a color image of a drivers license, learner's
permit, or special identification card of a borrower or loan applicant; or (iii) a
federally insured depository institution or its affiliates creating, storing, or
receiving, in the ordinary course of business, a color image of a drivers license,
learner's permit, or special identification card of a consumer."
SECTION 6.7.(a) G.S. 163-82.8A(c) reads as rewritten:

"(c) County boards of elections or the State Board shall maintain a secure database
containing the photographs of registered voters taken for the purpose of issuing voter photo
identification cards."

SECTION 6.7.(b) G.S. 163-82.10(al) reads as rewritten:

"(al) Personal Identifying Information. — Full or partial social security aumbers;-numbers;
dates of birth—birth; the identity of the public agency at which the voter registered under
G5—163-8220,-G.S. 163-82.20; any electronic mail address submitted under this Article, Article
20, or Article 21A of this Chapter,-Chapter; photographs for voter photo identification under
G.S. 163-82.8A; photocopies of identification for veting-voting; and drivers license numbers,
whether held by the State Board or a county board of elections, are confidential and shall not be
considered public records and subject to disclosure to the general public under Chapter 132 of
the General Statutes. Cumulative data based on those items of information may be publicly
disclosed as long as information about any individual cannot be discerned from the disclosed
data. Disclosure of information in violation of this subsection shall not give rise to a civil cause
of action. This limitation of liability does not apply to the disclosure of information in violation
of this subsection as a result of gross negligence, wanton conduct, or intentional wrongdoing that
would otherwise be actionable."

SECTION 6.8. Notwithstanding any provision of S.L.. 2022-74 or the Committee
Report described in Section 43.2 of that act to the contrary, the sum of five million dollars
($5,000,000) in nonrecurring funds appropriated in S.L. 2021-180 for the 2021-2022 fiscal year
to the State Board of Elections for a mobile voting program to assist individuals in need of photo
identification for in-person voting is expanded to allow the State Board of Elections to use those
funds for any photo identification implementation efforts and to implement the requirements of
Senate Bill 747, 2023 Regular Session, if that bill becomes law. These funds shall not revert on
June 30, 2023, but shall remain available until expended.

SECTION 6.9.(a) G.S. 138A-22 reads as rewritten:
"§ 138A-22. Statement of economic interest; filing required.

(bl) Notwithstanding subsection (a) of this section, covered persons subject to this Chapter
who are appointed to fill a vacancy in elective office may file a statement of economic interest
within 30 days after appointment to elective office.

® A candidate for an office subject to this Article shall file the statement of economic
interest with the Commission within10-days-efthefiline deadlineforthe-officethe-candidate
seeks—no earlier than the first business day in January and no later than 45 days before the
primary. An individual nominated under G.S. 163-114 shall file the statement within three days
following the individual's nomination, or not later than the day preceding the general election,
whichever occurs first. An individual seeking to qualify as an unaffiliated candidate under
G.S. 163-122 shall file the statement of economic interest within three days of filing the petition
required under that section. An individual seeking to have write-in votes counted for that
individual in a general election shall file a statement of economic interest within three days of
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the time the candidate files a declaration of intent under G.S. 163-123. A candidate of a new
party chosen by convention shall file a statement of economic interest within three days of the
time that the president of the convention certifies the names of its candidates to the State Board
of Elections under G.S. 163-98.

(h) The State Board of Elections shall provide for notification of the statement of
economic interest requirements of this Article to be given to any candidate filing for nomination
or election to those offices subject to this Article and to any nominee under G.S. 163-114. Each
year, the Commission shall publish the date by which the statement of economic interest is to be
filed. In the year candidates file for office, the State Board of Elections shall notify candidates
filing for offices subject to this Article of the date published by the Commission.

(1) Within 10 days of the filing deadline for office of a covered person, the executive
director of the State Board of Elections shall send to the State-Ethies-Commission a list of the
names and addresses of each candidate who has filed as a candidate for office as a covered person.
Within five days of an individual otherwise qualifying to be on the ballot, the State Board of
Elections shall send notice of that qualification to the State-Ethies-Commission.

n

SECTION 6.9.(b) This section is effective when it becomes law and applies to
statements of economic interest filed on or after that date.

PART VII. SEVERABILITY CLAUSE

SECTION 7.1. If any provision of this act or its application to any person, group of
persons, or circumstances is held invalid, the invalidity does not affect other provisions or
applications of this act that can be given effect without the invalid provisions or application and,
to this end, the provisions of this act are severable.

PART VIII. EFFECTIVE DATE
SECTION 8.1. Notwithstanding G.S. 163-19(e), as amended by this act, if a chair is
not elected by January 10, 2024, or within 30 days of the occurrence of a vacancy in the office
of the chair in 2024, the office of the chair may be filled by legislative appointment in accordance
with G.S. 120-121 as if the chair is a member of a board or commission by the President Pro
Tempore of the Senate.
SECTION 8.2. Notwithstanding G.S. 163-30(c1), as amended by this act, if a chair
is not elected by January 10, 2024, or within 30 days of the occurrence of a vacancy in 2024, the
office of the chair may be filled by legislative appointment in accordance with G.S. 120-121 as
if the chair is a member of a board or commission by the President Pro Tempore of the Senate.
SECTION 8.3. Notwithstanding G.S. 163-27(b), as amended by this act, if an
Executive Director is not selected by January 10, 2024, or within 30 days of the occurrence of a
vacancy in 2024, the position of Executive Director may be filled by legislative appointment in
accordance with G.S. 120-121 as if the chair is a member of a board or commission by the
President Pro Tempore of the Senate.
SECTION 8.4. For the 2024 presidential preference primary only, the following
shall apply:
(1) Notwithstanding G.S. 163-213.4, the State Board of Elections shall meet on
December 19, 2023, to perform its duties under G.S. 163-213.4.

(2) Notwithstanding G.S. 163-213.5, petitions shall be presented to the county
board of elections no later than December 4, 2023, and filed with the State
Board of Elections no later than December 18, 2023.

3) The December 19, 2023, meeting of the State Board of Elections required by
this section shall be deemed to be the January 2024 meeting required by
G.S. 163-213.4, as amended by Section 5.5 of this act.
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(4) No petitions filed under G.S. 163-213.5 after December 18, 2023, may be
considered by the State Board of Elections.
SECTION 8.5. Except as otherwise provided, this act is effective when it becomes
law.
In the General Assembly read three times and ratified this the 22" day of September,
2023.

s/ Phil Berger
President Pro Tempore of the Senate

s/ Tim Moore
Speaker of the House of Representatives

VETO Roy Cooper
Governor

Became law notwithstanding the objections of the Governor at 1:42 p.m. this 10" day
of October, 2023.

s/ Mr. James White
House Principal Clerk
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